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Abstract 
This study examines the evolution of sentencing paradigms from a retributive justice 
orientation toward a restorative justice approach in modern criminal law. The retributive 
approach, dominant since the classical era, emphasizes punishment as a proportional 
response to legal violations, focusing on the offender and the offense committed. Over 
time, this paradigm has faced criticism for its limited effectiveness in reducing crime 
rates and for neglecting the interests of victims. The shift toward a restorative paradigm 
places victims, offenders, and communities as active participants in resolving criminal 
cases through dialogue, mediation, and other mechanisms aimed at repairing harm and 
restoring social relationships. This research employs a normative legal method with 
historical, conceptual, and comparative approaches to analyze the driving factors 
behind the paradigm shift and its implementation in Indonesia and several other 
countries. The findings indicate that the restorative paradigm offers a more humanistic 
and participatory form of justice, though its application continues to face structural, 
cultural, and regulatory challenges. 
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Introduction 
The criminal justice system has undergone a fundamental transformation in 
understanding the purpose and meaning of punishment throughout human civilization. 
The paradigm shift from a retributive approach, which emphasizes retaliation, toward a 
restorative approach, which prioritizes healing and repair, reflects the evolution of legal 
thought that is more humanistic and effective in addressing crime [1]. This 
transformation is not merely a technical change in the implementation of punishment 
but a profound philosophical revolution regarding how society perceives crime, justice, 
and the ultimate purpose of the criminal justice system itself [2]. 

The classical sentencing paradigm, rooted in the principle of lex talionis or the law of 
retaliation, dominated legal systems for centuries [3]. The concept of “an eye for an eye, 
a tooth for a tooth,” as reflected in the Code of Hammurabi (circa 1754 BC) and later in 

https://creativecommons.org/licenses/by-nc/4.0/deed.id
https://creativecommons.org/licenses/by-nc/4.0/deed.id
https://creativecommons.org/licenses/by-nc/4.0/deed.id
https://doi.org/10.31603/bishss.410
mailto:faisalriza@umsu.ac.id


BIS Humanities and Social Science  
 

ASEAN Conference of Law Schools 2025, Negeri Sembilan, Malaysia V325017-2 
 

 

the retributive theories of Immanuel Kant, illustrates the strong influence of retributive 
philosophy in shaping society’s response to crime [4]. However, as knowledge 
advanced—particularly in criminology, psychology, and sociology—this paradigm was 
increasingly questioned in terms of its effectiveness and relevance in creating a safer 
and more just society [5]. 

The 18th and 19th centuries marked a transitional period with the rise of utilitarian 
thought led by Jeremy Bentham and Cesare Beccaria, who introduced the theory of 
deterrence [6]. This shift reframed punishment from “punishing because one has done 
wrong” to “punishing to prevent future wrongdoing,” paving the way for more 
progressive paradigms [7]. This era also saw a growing understanding of the factors 
influencing criminal behavior, ranging from socioeconomic conditions to individual 
psychological aspects [8]. 

By the 20th  century, the rehabilitation paradigm began to gain serious attention among 
criminal law practitioners and scholars [9]. This development was supported by 
scientific findings showing that criminal behavior can be altered through proper 
interventions such as education, skills training, psychological counseling, and social 
reintegration programs [10]. Correctional institutions evolved from being mere 
detention centers into rehabilitative facilities designed to prepare offenders to re-enter 
society as productive individuals who refrain from reoffending[11]. 

The most contemporary paradigm is restorative justice, which has developed rapidly 
since the late 20th century [12]. Inspired by traditional practices of indigenous 
communities around the world, restorative justice offers a revolutionary perspective by 
focusing on repairing the harm caused by crime rather than merely punishing offenders 
[13]. This approach actively involves victims, offenders, and communities in conflict 
resolution and healing processes, with the primary aim of repairing harm and preventing 
reoffending [14]. 

In Indonesia, the evolution of sentencing paradigms has unique characteristics shaped 
by its colonial history, traditional values, and post-independence sociopolitical dynamics 
[15]. The concept of “correctionalization” (pemasyarakatan) introduced by Sahardjo in 
the 1960s was a pioneering effort to incorporate rehabilitation into the criminal justice 
system [16]. Nevertheless, the implementation of modern paradigms in Indonesia 
continues to face structural challenges, including limited resources, overcrowding in 
correctional facilities, and cultural resistance rooted in retributive traditions [17]. 

For these reasons, this study comprehensively examines the historical evolution of 
sentencing paradigms, analyzing the strengths and limitations of each approach, and 
exploring the possibility of integrating various paradigms to establish a more effective 
and humanistic sentencing system. Specifically, this research seeks to answer the 
following problems: (1) How has the paradigm of sentencing evolved historically from 
retribution to restoration? (2) What challenges are faced in applying restorative justice 
within Indonesia’s criminal law system? and (3) How can sentencing paradigms be 
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reoriented to create a system that is more just, effective, and aligned with universal 
human values?. 

Method 
This study employs a normative juridical research method, which examines law as a 
system of norms grounded in legal doctrines and principles. The approach combines 
historical, statutory, and conceptual perspectives to analyze the evolution of sentencing 
paradigms from retributive to restorative models. The primary sources of data consist 
of legislation, criminal law doctrines, and judicial decisions, while secondary sources 
include academic literature and comparative studies. Data were collected through 
library research and analyzed qualitatively to interpret and evaluate the philosophical, 
juridical, and practical dimensions of modern criminal sentencing. 

Results and Discussion 

The Evolution of Sentencing Paradigms: From Classical Retribution to Modern 
Restoration 
The evolution of sentencing paradigms from classical retribution to modern restorative 
approaches has significantly influenced contemporary criminal justice systems. 

From ancient legal traditions up to the 18th century, the primary purpose of punishment 
was retribution for wrongdoing. This perspective was shaped by the retributive theories 
of thinkers such as Immanuel Kant and Hegel, who emphasized that punishment was a 
moral necessity to restore the violated legal order. The focus lay on the offender and 
the act committed, rather than on the victim or the harm suffered. 

The classical paradigm of sentencing was rooted in the principle of retaliation, which 
had existed since ancient civilizations. The concept of lex talionis—“an eye for an eye, a 
tooth for a tooth”—as reflected in the Code of Hammurabi (1754 BC), became the 
foundation of retributive thought. This philosophy considered crime as a violation of 
moral order that must be balanced through proportional suffering imposed on the 
offender. Immanuel Kant, one of the most influential philosophers of retributive theory, 
argued that punishment was a categorical imperative that must be carried out 
regardless of its social consequences [18]. According to Kant, offenders had the right to 
be punished as rational beings responsible for their actions [19]. 

The shift from classical retribution to restorative approaches marked a profound change 
in the orientation of modern criminal justice. In the classical era, sentencing theory was 
dominated by the retributive approach, where punishment was seen as a proportional 
response to moral wrongdoing. Kant, for instance, underscored that punishment was a 
moral imperative to uphold justice, irrespective of any practical benefits it might 
generate for society. Within this framework, the interests of victims were often 
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marginalized, as the focus was placed primarily on the offender and the state’s authority 
to enforce the law. 

Over time, however, criticism of pure retribution grew stronger, as it was deemed 
ineffective in reducing crime and often worsened offenders’ social conditions after 
serving their sentences [20]. By the 19th to mid-20th centuries, utilitarian theories 
emerged, viewing punishment as an instrument of crime prevention—whether through 
deterrence or offender rehabilitation [21]. Although more progressive than retributive 
theory, this paradigm remained largely offender-centered and state-oriented, with 
limited attention to victim restoration. 

A major transformation occurred in the late 20th century with the rise of restorative 
justice, which positioned victims, offenders, and communities as the main actors in 
resolving criminal conflicts [22]. This approach views crime not merely as a violation of 
state law, but as a breach of social relationships [23]. Mechanisms such as penal 
mediation, victim–offender conferences, and community restoration programs became 
integral to the justice process [24]. In Indonesia, restorative justice principles have 
gradually been incorporated into various regulations, including the Chief of Police 
Regulation No. 8 of 2021 and the new Criminal Code, both of which provide greater 
space for dispute resolution outside formal judicial proceedings [25]. 

Nevertheless, implementation still faces challenges, such as the persistence of a 
retributive legal culture, limited institutional resources, and a lack of public awareness 
of restorative values [26]. Thus, the transition from retributive to restorative paradigms 
signifies a fundamental philosophical shift in modern criminal law. This transformation 
encourages the criminal justice system not only to punish offenders, but also to repair 
victims’ harm, restore social relationships, and prevent the recurrence of crime [27]. 

The Application of Restorative Justice Principles in Criminal Law Practice in 
Indonesia and Other Countries 
Restorative justice is an approach to resolving criminal cases that emphasizes the 
restoration of victims’ losses, the repair of social relationships, and the constructive 
accountability of offenders, rather than relying solely on punishment [28]. This 
approach views crime as a violation against individuals and social relations, not merely 
against the state’s legal order [29]. The model prioritizes dialogue, deliberation, and the 
participation of all parties involved, including offenders, victims, and the community 
[30]. 

In recent years, Indonesia has begun to systematically adopt restorative justice 
principles. Several legal instruments supporting this include: 

a. Chief of Police Regulation No. 8 of 2021, which provides guidelines for handling 
criminal cases based on restorative justice at the investigation stage; 

b. Attorney General Regulation No. 15 of 2020, which authorizes prosecutors to 
terminate prosecutions in the interest of restorative justice; 
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c. The new Criminal Code (Law No. 1 of 2023), which provides opportunities for 
certain cases to be resolved outside the courts under restorative principles. 

In practice, restorative justice has been implemented in minor cases such as petty theft, 
minor assault, and juvenile delinquency. In some regions, investigators and prosecutors 
facilitate meetings between offenders and victims to reach agreements on 
compensation and apologies, leading to case termination [31]. However, challenges 
remain, including resistance from law enforcement officers still oriented toward 
retributive paradigms, lack of public understanding, and the potential misuse of the 
mechanism to protect offenders with strong social or economic power [32]. 

International experiences offer important lessons. New Zealand integrated restorative 
justice into its juvenile justice system through the Children, Young Persons, and Their 
Families Act 1989, with family group conferences as the main mechanism, involving 
victims, offenders, families, and communities [33]. Canada, under the Youth Criminal 
Justice Act 2003, prioritizes victim–offender mediation, group conferences, and 
diversion programs for young offenders [34]. In the Netherlands, restorative justice is 
applied through penal mediation, which can be carried out at all stages of the criminal 
process, both before and after court decisions [35]. South Africa embedded restorative 
principles into its post-apartheid legal reforms through the Truth and Reconciliation 
Commission, emphasizing acknowledgment, apology, and compensation for victims of 
human rights violations [36]. 

These international experiences demonstrate that the success of restorative justice 
depends heavily on regulatory support, training of law enforcement officers, 
community involvement, and supervisory mechanisms to prevent abuse. In Indonesia, 
despite regulatory progress such as the Chief of Police Regulation No. 8 of 2021 and the 
new Criminal Code, challenges persist in implementation, including resource limitations, 
resistance from retributive-oriented law enforcement, and insufficient public 
awareness. 

Conclusion 
The evolution of sentencing paradigms from retribution to restoration reflects the 
progress of human civilization in valuing human dignity and enhancing the effectiveness 
of justice systems. Although each paradigm carries its own strengths and limitations, a 
wise integration of various approaches can produce a criminal justice system that is 
more just, effective, and humanistic. The journey toward an ideal sentencing system 
requires long-term commitment from all stakeholders. The ultimate goal of the 
evolution of sentencing paradigms is to establish a society that is safer, fairer, and more 
prosperous, where every individual has the opportunity to reform and contribute 
positively to collective progress. The application of restorative principles in criminal law, 
both in Indonesia and in other countries, demonstrates a significant shift from a 
retributive paradigm to one that is more humane and participatory. Nevertheless, 
without institutional reform, legal education, and cultural transformation, the 
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implementation of restorative justice risks remaining merely symbolic and ineffective in 
achieving its intended restorative objectives. 
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